
3TTqqa ql HRMr
Office if the Commissioner

#frv ofrqwa, 3+FIN 36HTrvrT 3114+dldq
Central GST, Appeals Ahmedabad Com;nissionerate

3Rvwa nm/ it3nq ;wt, nFqT4tf, 364dldld-380015
GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappll-cexamd@nic. in
yebsite : www,cqstappealahmedabad.gov.in

SPEED POST
0240 164SWOOO0333DF3

Ti@T / File No, GAPPL/ COM/-mmm
AHM-EXCUS-00 1 -APP-243 /2023-24 Ld 30.01.202Order-In –A- .d dal

mB:iTHq
Passed By Shri Gyan ChaI;d J: Commissioner (App

31.01.2024Date of issue

M chklely/Div._II/Abad
South/ J:DM/2022-23 dated 24.02.2023 passed by The Assistant ComnHssioner
Central GST, Division II, Ahmedabad South

enita®af©TqiqGhqm /
(T) i Name and Address of the

Appellant

M/s. CMC Machinery
Plot No. 3604 & 3605, GIDC Estate, Phase IV
Vat:va, Ahmedabad-382445

#{®Rr VF wIt@wIg §g+dq©!vvr\v{7tq§® q1leT % vfl WII@R' aqqVTqTRVHV
qRqraqtwflv wn Wawrw8qq vw w€qme,qvr fbRt qfjqI %fq$a§qqTT {I

AnY person ag©ieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

VNV vtvH m !qftewr qTqgq:-

Revision application to Government of India:

(1) #'#T®rm qr@gfmv,1994#}TramTlt+qvTqqRvrqa%vr}# 196 um vt
aq-na + vqq qtq6 # 3+mtv !qftwr ©8vq VEfh tif%, wa vt©H, fIx +qmq, trv% fhiwr,
Mr +fRy, :8vTfn qm, +m Tnt, q€RqHfT: 1 looo I =##tBrna qIng :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Fklance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qe nv 4T$Tf+%nq+qv4 Rdt §Tfqqn@r++f#ftwvmt qr©qqHmif qr fM
WKnrHt Pt w©Rrn+qm&vrasvqnt +, vr MY wwrHvrwvntqTiq€f%OqTWTt+
nfQWfrwvnrn+6tm@#tvfMT#arTqg{€n

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether -in a factory or in a
warehouse .

(v) wta % %t fM iT? qr viv + f+ltfR7 vm u n qm # fRfblbr +
aqrqqqJT%+R& bqm++©vNa+vrFRMrTy qrvtqT+iaqTQd el

I



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

+

(Tr) vfl qI@ %rlvmvf%ufbn WHa%qTF(Mmu waT qt)fhaafbiT Tru viv 611

In case of goods exported dutside India export to Nepal or Bhutan, without
payment of duty.

(v) 3tfhi©qra#t©waqM+yqdTq+fRVqtqfthfgzvrq qt q{iBM q+qrtw qtsv
ural'ifhm%teTf8q wlH,wftv%zranR7qt vqqqtqr©rq qf& gf#fM (+ 2) 1998

gRT 109 HnfRIa f®qv€FI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) Mk @qnq qrvq (wftv) fhHiTqBft, 200r QT fhm 9 % atatv RfRRgvqq dwrw-8 + a
vfhft +, +fRv wtqr % vfl BiTter 9fq7 ftqb6 + dtv vrw iT §ftvuF-wtw ITf wfM ©TtW # gta
vfhit QT vrq afM wM fbn vm qTf{tTl all+ vrq @rar q vr pq qfhf ii data &ra 35-1 t
ftEafta =6 % TTVTq % WT % vr% amt-6 vrVm # vfa vfl OfF qTfiTI

The above application shaE be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated urd shall be

accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf#qqgrim + vr% qd fmi%q Tq vr@@@ vr w+qq®u}@r}iOO/-©V Vm#
gw ;itv$#©w®qq@r©+@©€Ta 1000/-#=$tv!'TVm#qTtTl

The revision application shall be accompanied by a fee of Rs.200/- where the
arnount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

fhn qr$ %dhr@rnT qtMR+©nT{wftdhRnqrf§qwT #vftwftv:-
Apped to Custom, Excise, & Service Tax Appellate Tribunal.

(1) HM @qr€q qJF% %f©fUr, 1944 HR urTr 35-a/35-r + +WiT:-
Under Secdon 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3wRnT qH€ + q?TV WIVH % g©Tn # nnT, nfl+ + wi& # #n qj@, ##hr
mi8n qj@ @ &qT@ wft#r amTf%gwr (fbaa) +q qf%IT gHb =ftFbqT, FaWN + 2„d vmr,
WTa TH, HTRqT, R18nTPR, g€qRRT€-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(C;ESTAT) at 2;'dfloor, Bahumah Bhawan, Asarwa, Girdhur Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is UPto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Redstar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situate(,.
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(3) vfl tv gTtW + qe sv qtqfF vr wwiqr €iVT e a ntq lv qTqqT + fRq =$tv qr TT?TV wr{8
br + fbrT vrqT qTfjt; IV VW qi Ot gtr ft f+ faw .qa wt & w+ h f+T rqTfeqft wftdhr
dtqtfB+<ut#vqwftvvr#dkrvt6n#tvq©MfMvrm{ I

In case of the order covers a number of order-in-Original, fee for each O.1.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. IOO/- for each.

(4) NNT@ qI@ gf#Mm r970 4qr TRitf©V a Bilqqt -1 % data ft8fftv fh glen aw
©T8qV lrT lywtw 446+qft fMbrr Wf8qTa % WTt% + + w& qt Tq vfhn V 6.50 q& vr @rqr@q

qjvqftw@n6fmqTfju t

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) TV at ##f&d qmn~fafhFwr nqn8fhMt#taIqt&vmqrqMr f+www{qt gRiT

era–F, irahf®nqT ql-T–FR+tqTw< wftdbrqmf#Har (BRIM fbiT, 1982 +fRfbel

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) thnW,#.#{®nMqJ-,Tq++qrwwMq@Pwf#6wr®z)t§vRvW%TFT&
f qaqqi JI (Demand) v++ (Penalty) Fr 10% if gRT qUiT ©RRBf eI mM, ©ftqawX#qqT
10 q,fig OR {t (Section 35 F of the Centrai Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

%rrdhr MTR qm sil tvMr b dafT, emf+v €FTT BMf # THr (Duty Demanded) I

{ 1) # (Section) IID + cHd REiRT iTft;
(2) Mnq@a+qqz#fta€trTfiPr;
(3) tazhftzf+pff%fhM6 +e®brnfPri

gg!{ ,FiT ' aRd Mr’+q€Rl$ wn#r SW #{wftq' nfeR%tibfHVXfqHqnfbn
Tvr iI

For an appeal to be Bled before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-depositedl provided
that the pre_deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre_deposit is a InmldatOry condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Falance
Act, 1994)

Under Central Excise and Service Tax? “Duty demmlded” shall include:

(1)

(ii)

(111)

amount determined under Section 11 D;

amount of erroneous Cenvat Credit taken;
unount payable under Rule 6 of the Cenvat Credit Rules'

(6) (i) §© WTt%% vf% 3rftv ylnq,<„I +wr© qd W wfm qWVT®VRMV 8aqbt Rgn{
;]*i:{ 10% SqdRql at qd%qQ@,RvTRd8e4 pg% 10% WTt#vr HMtI

In view of above ml appeal against this order shall lie before the Tribunal on

payment of 1c)% of the duty demulded where duty or dutY and penaltY are in dispute'
or penalty9 where penalty alone iS in dispute.”

cr.b
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F.No. GAPPL/CUIVI/S I P/4110/2023-Appeai

©RDnR-iN-APPEAL

The present appeal has been filed by M/s. CMC Machinery, Plot No.

3604 & 36052 (,IDC Estate, Phase IV, Vatva, Ahmedabad-382445

(hereinafter referred to as “appellant?) against Order-in-Original No.

246/ AC/ CMC Machinery/ Div. -II/ Al)ad-South/JDM/2022-23 dated

24.02.2023 (hereinafter referred to as “the impugned orde7”) passed

by the Assistant Commissioner, Central GST, Division II,
Ahmedabad South (hereinafter referred to as “the adjudicating

author&d) .

2. Briefly stated, the facts of the case are that the appellant were

holding Service Tax Registration No. AABFC1709RST002. On

scrutiny of the data received from the Central Board of Direct Taxes

(c'BDT), it was noticed that the appellant had declared less gross

value in their Service Tax Returns (ST-3) for the F.Y. 2015-16 as

compared to the gross value declared by them in their Income Tax

Return (ITR)/TDS Returns. Accordingly, it appeared that the '

appellmrt had mis-declared the gross value of sales of service in the

service tax returns and short paid /not paid the applicable service

tax. The appellant were called upon to submit copies of relevant

documents for assessment for the said period. However, the

appellmlt neither submitted any required details/ documents

explaining the reason for the difference raised between gross value

declared in ST-3 Returns and Income Tax Return (ITR}/TDS nor

responded to the letter in any manner.

2.1 Subsequently, the appellant were issued Show Cause Notice

No . WS02 / Range-I/TPD / CMC/ (2015- 16) /202 1 -22 dated

15.04.2021 demanding Service Tax amounting to Rs. 1,36,269/- for

the period FY 2015-16, under proviso to Sub-Section (1) of Section

73 of the Finance Act, 1994. The SCN also proposed recovery of



F.No. GAPPL/COM/STP/4110/2023-Appeal

interest under Section 75 of the Finance Act, 1994; and imposition

of penalties under Section 77(1) and 77(2) for failure to- take service

tax registration as per the provision of Section 69 of the Act, Section

78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vi(le the

impugned order by the adjudicating authority wherein the demand

of Service Tax amounting to Rs. 1,36,269/- was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994

along with Interest under Section 75 of the Finance Act, 1994 for

the period FY 2015-16. Further (i) Penalty of Rs. 1,36,269/- was

imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant

under Section 77(1) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

> That the order was not passed on the basis of merits rather

without considering reply submitted against SC:N.

> No service tu( is payable irrespective of the fact whether any

condition in Rule 6 A is fulfilled or not, when service is provided

outside .

> All the condition under Rule 6A of Service Tax Rules, 1994 has

been stained.

> No demand is sustainable when calculation of demand is not

provided and erroneous.

> As the appellant is not laible to pay service tax accordingIY

they are hot liable to pay interst and penaltY.

> The appellant have submitted the following documents:

a) Copy of sample Invoices issued bY the appellant during the

FY 2015-16,
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b) Copy of FIRC.

c) Copy of ST-3 Returns for F.Y. 2015-16.

4. Personal hearing in the case was held on 09.01.2023. Shri

Meet Jad.awala2 Chartered Accou.ntant, appeared on behalf of the

appellant for personal hearing. He reiterated submissions made in

appeal memorandum. They said that the client exported installation

service to overseas company for installation of pharmaceuticals

machineries. The overseas client is a subsidiary company and not a

branch. In their additional submission the appellant have

submitted copy of FIRC.

5. 1 have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and

documents available on record. The issue to be decided in the

present appeal is whether the impugned ' order passed by the

adjudicating authority, confirming the demand of service tax against

the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2015-16.

6. 1 find that the main contention of the appellant are that (1)

whether the appellant are liable to pay service tax on income

declared by the appellant in ITR data provided by Income Tax

Departrnent, in context of which the appellant have held that the

value over which service tax of Rs. 9,39,783/- was demanded by the

adjudicating authority actually pertains to Export of Service which

is exempted under Rule 6A of the Service Tax Rule, 1994. For

clarification extract of Rule 6A is reproduced as under:

RULE 6A. (1) The provision of any sen?ice provided or agreed to be

provided shall be treated as export of sen;ice when, -

(a) the provider of send a is located in the taxable territory ,

(b) the recipient of sen)ice is located outside india,

(c} the service is IIOt a service specifIed in the section 66D of the Act,

(d) the place of provision of the seruice is outside Wi%\

f@:)
#



F.No. GAPPL/COM/STP/4110/2023-Appeal

fei the paYment for such service has been received by the provider

of Service in convertible foreign exchange, and

(f) the prot;tier of service and recipient of seruice are not merely

estabHshments of a distinct person in accordance u;ah item (b) of

2 IE*pia”atio” 3} of clause (44) of section 65B of th, A,t

(2) Where any service is exported, the Central Government may 9 by

notWationi grant rebate Of sen>ice tax or duty paid on input

services or inputs, as the case may be, used in providing such

service and the rebate shall be allowed subject to such safeguards1

conditions and limitations, as may be speci$edp by the Central

Government, by notifIcation.I

8. It is observed that during 2015-16, the appellant were engaged

in the business of providing export of services to its various overseas

clients outside India mrd have received payment in convertible

foreign exchange against the same.

9. Reading the aforesaid provision and documents viz. sample

export invoices, copy of Foreign Inward Remittance Certificates

(FIRes) illustrating the mnount received from export of service

provided by the appellant, it is very much clear that the value over

which service tax was demanded by the adjudicating authority is
exempted in terms of service being export of service in view of Rule

6A of the Service Tax Rule, 1994. On verification of documents

submitted by the appellant and demand raised vide the Order-in-

Original by the adjudication authority, I find the amount shown in
Income Tax Return for F. Y. 2015-16 over which demand of service

tax of Rs. 1,36,269/- was raised is nothing but income collected by

rendering export of service.

10. Looking to the evidences in support of their submission

provided by the appellant I find that the appellant, which are

located in taxable territory are providing service to the recipient of

service located outside India and for the service rendered by the

appellant they were collecting payment in convertible foreign

exchange. Thus I am of the considered view that

7



F.No. UAPEL/COIVI/ S l-P/4110/ 2023-Appeal

provided -export of services to its overseas clients outside India i.e.

taxable territory and as such they earned income only in convertible

foreign exchange in F. Y. 20 15-16 from Foreign Service recipients

which is exempted in terms of Rule 6A of the Service Tax Rule, 1994

and demand accordingly is legally wrong and not sustainable. Since

the demand of service tax is not sustainable on merits, there does

not arise any question of interest or penalty in the matter.

11. In view of above, I hold that the impugned order passed by the

adjudicating authority confirming demand of Service Tax, in respect

of income received by the Appellant during the FY 2015-16, is not
legal and proper and deserve to be set aside.

12. Accordingly, I set aside the impugned order and allow the

appeal filed by the Appellant.
l

13. wftvqafna®##t'T{WftvmfmRTTatv?(tq+f%wvrare I

The appeal filed by the appellant stands disposed of in above

terms .

Date : ?o .01.2024

a.a. FT.a,
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By RPAD L SPEED POST

To,
M/s. CMC Machinery,
Plot No. 3604 &; 3605,
GIDC Estate, Phase IV, Vatva,
Ahmedabad-382445

Copy tO:-

1. The Principal Chief Commissioner, Central GST, Ahmedabad

Zone.

The Principal Commissioner Central GST, Ahmedabad South.

The Deputy/ Assistant Commissioner, CGST, Division II,
Ahmedabad South

The Deputy/ Assistant Commissioner (RRA), Ahmedabad South

The Asstt. Commissioner (HQ System) Central GST,

Ahmedabad South (for uploading the OIA).

Guard File.

P. A. File

2.

3.

4.

5.

k6:
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